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MacDonald J.: 

NOTE OF JUDGMENT 

1 This action results from a series of motor vehicle collisions that occurred on the 20th day of March, 1978 at approximately 
7:30 a.m. on highway number 2 in Prince County, at Wellington Centre near Goodwin's Corner. During the course of the trial 
plaintiffs counsel advised the court that Joyce Bridges had inadvertantly been added as a defendant and that he would be 
discontinuing any action against her. As to the defendant Sandra Milligan, she was added as a party because she is the owner 
of the vehicle which was driven by the defendant John Lloyd Milligan. 

2 The facts and circumstances surrounding the accidents, and in particular the accident involving the plaintiff, have few 
matters that are in dispute and I shall relate them as I have found them from the evidence before me. 
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3 The plaintiff, the defendants Hashie and Arsenault, and a Mr. Stewart McKenna, all gave evidence as to the condition of 
the highway and the day. The evidence of Stewart McKenna, who is not a party to the action, and who may be described as an 
"independent" witness, corroborated the evidence of the parties. 

4 Highway number two runs north and south and is a paved, two-lane highway. The day was described as having poor 
visibility due to drifting snow. The road had icy patches and was covered with snow in certain areas. At the place of the collisions 
there were snowbanks approximately five feet high on both sides of the road forming what was described as a "cutting". The 
snowbanks came to the edge of the travelled portion of the highway which left a distance between the snowbanks of about 
three car widths. Between the snowbanks the paved portion of the road was covered with snow and ice so that the painted line 
dividing the highway was invisible. The length of this cutting was said by Arsenault to be in excess of twenty car lengths. 
Visibility within the cutting was two - three car lengths. 

5 The first person to proceed into the cutting was the defendant Arsenault. He was proceeding in a southerly direction at 
a speed of 20 - 25 m.p.h. and upon entering the cutting, stopped his vehicle when he saw another vehicle that he thought was 
stopped in the middle of the highway. The other vehicle moved out of the cutting, however, Arsenault was unable to move his 
car due to the ice on the highway and because in stopping the front of his car went into the snowbank on the west side of the 
road at a slight angle to the road. A few minutes later Stewart McKenna, also proceeding in a southerly direction, entered the 
cutting at a speed of 30 m.p.h. Upon seeing Arsenault's vehicle blocking the western portion of the road and realizing he could 
not stop his vehicle in time without hitting the Arsenault vehicle, McKenna drove to the east side of the road and went around 
Arsenault's vehicle, however, in doing so he lost control of his car and became stuck in the snowbank on the west side of the 
road at a distance of approximately eight to ten car lengths south of the Arsenault vehicle. 

6 After McKenna went by, Arsenault started to walk in the direction of the McKenna vehicle but before reaching it 
Milligan entered the cutting and struck the Arsenault vehicle. Arsenault indicated that he did not hear or see the Milligan vehicle 
approaching, until the crash occurred, which indicates the intensity of the wind that particular morning, as Arsenault had not 
walked very far from his vehicle before Milligan struck his car. The force of this impact resulted in Arsenault's vehicle being 
turned completely around in the western portion of the highway so that the rear of the vehicle was now in the snowbank on the 
west side of the road. Arsenault indicated that after the collision occurred his vehicle, while having been turned around, was in 
the approximate same position on the road as before Milligan had struck it, that is, he would have been completely blocking 
the western portion of the highway. The Milligan vehicle came to rest crossway on the west side of the highway, two to three 
car lengths south of the Arsenault vehicle, which placed it between the McKenna and Arsenault vehicles. 

7 After this series of events a joint attempt was made to get the vehicles moving, however, because of the ice on the road 
and each car being, to some extent, imbedded in the snowbank nothing could be moved. Some time later, the exact time is not 
known, a half-ton truck, proceeding southerly, came through the cutting and Arsenault stopped it and went with the driver to 
call the police. McKenna related that after the attempt failed to get the cars moving, he stayed in his vehicle to keep warm and 
apparently was unaware that Arsenault had gone for assistance. 

8 There was no evidence that either McKenna, Milligan or Arsenault, after becoming stuck, took any precautions of warning 
traffic entering the cutting of the stalled vehicles within the cutting. 

9 Approximately one-half hour after the above noted events the plaintiff, proceeding in a southerly direction, entered the 
cutting. He indicated that he had been driving at about 30 - 40 m.p.h. with his headlights on and in drifting areas he would put 
his flashing lights on. As he entered the cutting he put his four-way flashing lights on and reduced the speed of his vehicle to 10 
m.p.h. He saw the Arsenault vehicle blocking the west portion of the highway and brought his vehicle to a stop approximately 
five feet from the Arsenault vehicle. Because he was unsure whether or not there was sufficient room to pass the Arsenault 
vehicle by proceeding on the east side of the road, he got out of his vehicle to more closely inspect the situation. He concluded 
that he could get by but on re-entering his vehicle he found that the wheels were spinning on ice and he could not move. He 
again got out of his vehicle, leaving all the lights on, to get sand out of the trunk of his vehicle and when in the process of 
opening the trunk in the rear of his vehicle, he was struck by a vehicle driven by the defendant Hashie. 
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10 The evidence of the defendant Hashie was that he had been driving in a southerly direction, with his lights on, at 35 m.p.h. 
and slowed down to 25 m.p.h. on entering the cutting. He first saw the plaintiffs vehicle when he was two car lengths from it 
and also saw the plaintiff at the trunk of his vehicle. He applied his brakes but because of the ice they did not respond. He was 
unsure as to whether there was sufficient room for a vehicle to pass on the east side of the road. He did not recall seeing the lights 
of the plaintiffs vehicle as being on, however, having heard the plaintiff give his evidence, I have no doubt that in fact all of 
the lights of his vehicle were on as he indicated. The demeanor of the plaintiff was that of a methodical and meticulous person. 

11 After the latter accident Hashie sent his brother, who was a passenger in his car, to the north of the cutting to warn incoming 
traffic, while he walked in a southerly direction to obtain an ambulance which was when he first saw the other vehicles. 

12 It is upon the above set of circumstances that I must determine liability for damages suffered by the plaintiff. The approach 
which 1 must follow in a case such as this has been succinctly stated by Lieberman J. in Kuipers et al v. Gordon Riley Transport 
(1967) Ltd. et al (1976) 1 C.C.L.T. 233 at page 243: 

The driving conduct of the plaintiff Gerhardus Kuipers, and indeed of all the drivers involved in these collisions, must be 
considered in light of the general rule that the standard of care to be exercised by a driver of a motor vehicle in a particular set 
of circumstances is that which would be exercised by a reasonable and prudent driver in that set of circumstances. In Blyth 
v. Birmingham Waterworks Co. (1856), 11 Ex. 781 at p. 784, 156 E.R. 1047 at p. 1049, in Baron Alderson's classic words: 

Negligence is the omission to do something which a reasonable man, guided upon those considerations which 
ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man 
would not do. 

The standard is not one of perfection, it is an objective standard based upon the conduct of a reasonable driver in a particular 
set of circumstances. 

Chief Justice Anglin of the Supreme Court of Canada said in Armand v. Carr, [1926] S.C.R. 575 at p. 581, [1926] 3 
D.L.R. 592: 

With the utmost respect we do not discern any negligence or fault in what Armand did. It may be that in an emergency 
he did not exercise the best possible judgment in returning to the pavement; but even that is at least doubtful. If there 
was any error on his part, it certainly amounted, at the most, to nothing more than an excusable mistake in judgment 
and did not involve any breach of duty owing to his passengers such as would predicate a failure to take that care 
which would have been 'reasonable under all the circumstances.' 

See also The Bywell Castle (1879) 4 P.D. 219 C.A. 

In applying the above standard of care one must guard against fallacious standards based upon hindsight: The Bywell 
Castle, supra, at p. 228. This caution was well expressed by Hall J. in University Hospital Bd. v. Lepine; Monckton v. 
Lepine, [1966] S.C.R. 561 atpp. 579, 580, 57 W.W.R. 5, 57 D.L.R. (2d) 701: 

The question of whether there was or was not negligence in a given situation has been dealt with in many judgments 
and by writers at great length. One principle emerges upon which there is universal agreement, namely, that whether 
or not an act or omission is negligent must be judged not by its consequences alone but also by considering whether 
a reasonable person should have anticipated that what happened might be a natural result of that act or omission. As 
was said by Lord Thankerton in Glasgow Corporation v. Muir, [1943] A.C. 448 at 454-5: 

The court must be careful to place itself in the position of the person charged with the duty and to consider what 
he or she should have reasonably anticipated as a natural and probable consequence of neglect, and not to give 
undue weight to the fact that a distressing accident has happened... 

See also Roe v. Minister of Health, [1954] 2 Q.B. 66 per Denning L.J. at p. 83, [1954] 2 All E.R. 131 (C.A.). 
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13 As to the law involving accidents as a result of a rear end collision, MacKeigan C.J.N.S. in Cochrane v. Reid and Brekka 
(1975), 12 N.S.R. (2d) 154 (N.S.C.A.) at page 158 stated: 

...no rule of law exists presuming either that the overtaking car is necessarily negligent or that the person responsible for 
the stationary car or object is necessarily negligent and that each case of this sort must rest upon its own particular facts ... 
Any idea of there being a rule of law making a driver negligent if he cannot stop before hitting a stationary object was, 
of course, emphatically scotched by Morris v. Luton, 1946 K.B. 114 (C.A.), and Lounsbury Co. Ltd. and Clouston v. The 
White Cab Co. Ltd. et al, [1955] 5 D.L.R. 352 (S.C.C.) (Rand J. at p. 356). 

14 I would first absolve Milligan from any responsibility for the accident as between Hashie and the plaintiff. As a result 
of Milligan colliding with Arsenault the position of the latter's vehicle within the cutting did not change other than Arsenault's 
car being turned 180°. The situation which faced the plaintiff when he came upon Arsenault's vehicle was no different than if 
Milligan had never come in contact with the Arsenault vehicle. Neither was there any duty on Milligan to warn the plaintiff or 
any other persons entering the cutting that a danger existed within. 

15 As to the defendant Arsenault, I do not attach any blame on Arsenault for becoming stuck within the cutting. His action 
in operating his vehicle when he saw another vehicle ahead of him was, in my opinion, entirely reasonable. It might be said 
that had he not been driving quite so fast he would not have gone slightly sideways resulting in the front of his car becoming 
imbedded in the snowbank. However, the cause of him being unable to extricate his car was not only because he was partially 
in a snowbank but also because his tires were on ice causing the wheels to spin. There was also evidence that within the cutting 
small banks of snow had fonned. Arsenault's ability to stop without hitting the vehicle in front of him indicates that there was 
little, if any, negligence on his part. Even if there was negligence by Arsenault in driving his vehicle, I do not consider that it 
caused or contributed to the collision between MacKinnon and Hashie. MacKinnon, driving at a prudent rate of speed, was able 
to bring his vehicle to a stop without hitting Arsenault's car. Similarly had Hashie been driving prudently he would have also 
been able to stop without hitting MacKinnon. In addition to the Cochrane case Scholler v. O'Bray & ano., [1950] 2 W.W.R. 91, 
Montgomery’ v. MacKinnon (Trainor C.J., December 22, 1971, A-10789, RE.I.) and Maritime Processing Co. v. Hogg (1978), 
32 N.S.R. (2d) 451 are of assistance in this area. 

16 The plaintiff contended that Arsenault was negligent in not taking steps to warn southbound traffic of the danger that 
existed in the cutting. I am unable to see how Arsenault can be held negligent in this area. Arsenault went for assistance for 
which he cannot be faidted. Counsel did not refer to any legal requirements imposed upon him which might have made him 
liable to warn others. Neither was it established that he had any items in his vehicle that could have been used as warning 
devices. Arsenault did indicate that he had a flashlight but stated that it was useless in the situation with which he was faced, 
and, he said that he would not take the chance of standing on the road. It would also appear from the evidence that it was a 
shorter distance to seek help by going south rather than north. Finally, although Arsenault, when he left for help, did not leave 
the lights of his vehicle on, that, in my opinion, did not become a causative part of the plaintiffs damages. Due to the restricted 
visibility that existed within the cutting, it is doubtful whether lights would have prevented the resulting accident and, in any 
event, the careful conduct of the plaintiff shows that it was not necessary for Arsenault to have lights on in order for a vehicle 
to stop safely. In the circumstances I am unable to find that the defendant Arsenault was negligent. 

17 Turning to the conduct of the defendant Hashie, I find that he was negligent and as a result of his negligence he collided 
with the plaintiff causing the plaintiff injury. Hashie was driving his vehicle at an excessive rate of speed having regard to the 
conditions then prevailing. He was aware of the conditions which he would be facing on entering the cutting as his evidence 
was that he slowed down from 35 m.p.h. to 25 m.p.h. before entering the cutting. Had he been driving at a prudent rate of 
speed, he would have been able to stop without hitting the plaintiff. It is also to be noted that in addition to the plaintiff having 
successfully stopped, a half-ton truck had navigated the cutting without incident. On the other hand, Hashie, after seeing the 
plaintiff, and because of the speed he was travelling, had no time to take an evasive action, his evidence being that his car did 
not veer in his lane of traffic. 
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18 The final matter on the question of liability is whether the plaintiff was contributory negligent. I am unable to find any 
negligent conduct by the plaintiff. He had all of his vehicle's lights on, he proceeded cautiously into the cutting, and he stopped 
his vehicle and investigated as to whether or not he could proceed safely around Arsenault's vehicle. After determining that his 
vehicle's wheels were spinning, he proceeded to get sand out of the trunk of his car. His total procedure was reasonable in the 
circumstances and there are no facts upon which to hold him contributory negligent. 

19 Before leaving the question of negligence I wish to point out the dangers of one counsel acting for more than one defendant 
in a case such as this where Arsenault and Milligan were blaming Hashie. Even if consent is obtained from all the defendants, 
there is an extreme danger of a conflict of interest being subsequently alleged. Counsel should never act for more than one party 
if there is the slightest danger of conflict of interest and 1 would suggest a reference to Chapter V of the Code of Professional 
Conduct of the Canadian Bar Association would be in order. 

20 The sole matter left to be resolved is the special and general damages alleged to have been sustained by the plaintiff. 

21 The plaintiff was bom on the 29th day of August, 1932. He is married and the father of five children, three of whom 
are still dependent upon him. Prior to the accident he had been in excellent health and had been employed with the Federal 
Department of Public Works where he had been employed since 1973 as a heavy equipment operator working on a dredge. 
Previous to his employment with the Department of Public Works he had been employed with the Department of Transport for 
nine years. He has a grade eight education with no vocational training, although he does have a Marine Engineer's Certificate. 

22 The injuries sustained by the plaintiff and the treatment thereof are somewhat difficult to ascertain due to the plaintiff 
not having properly prepared his chief medical witness. Briefly, it appears that the plaintiff suffered severe compound fractures 
of both legs below the knees. The severity of fractures and the gross soft tissue damage were his main problems in recovering. 
The left leg was the most badly damaged. Circulation had to be restored in that leg and various skin grafts had to be carried 
out. Over one-half dozen small pieces of bone had to be removed from the left leg and there was fear at one time that he would 
lose the leg. He had to be confined to hip casts. X-rays of his left leg taken in February 1980 indicate that the leg has not fully 
reconstituted itself to its former shape although the broken bone has made union and will continue to improve. The left leg is 
now shorter by 2 cm. Both of his legs were in open casts and five weeks after the accident his right leg had to re-set. He has 
had to have an operation on his left ankle to restore movement in it, however, he still only has about a five degree movement of 
it compared to a normal movement of 35 - 40 degrees. The movement of his left knee is 110 degrees compared to the normal 
145 degrees. Because of these latter defects, which will not improve, he is unable to take normal steps. Adding to his inability 
to walk properly is the fact that he has numbness in his left foot and toes. In all he has approximately fifty-five percent use of 
his left leg and his right leg is almost back to normal. As his left leg is still draining and a bone is exposed, there is a 50/50 
chance he will need a further operation. 

23 The plaintiff was bedfast in hospital and at home for a period of eight months before he was allowed to use crutches. He 
has been in and out of hospital on at least seven or eight occasions for treatment and various operations. Before the accident he 
weighed 145 pounds and on being discharged, on the first occasion, his weight was down to 90 pounds. 

24 At the present time the plaintiff has problems in walking up grades, having to go sideways. The plaintiff returned to work 
on April 1, 1980 and has found that while his work has improved his mental outlook on life, he finds that his left leg swells 
every day and he is beginning to have trouble with his right knee. He stated the only reason that he was able to go back to work 
was due to the fact that his job allowed him to sit down while operating a crane and all the controls were hand controls. The 
crane is located on a dredge and this causes problems as he is unable to climb stairs and has problems with the steel decks. He 
stated that if he could not continue with his present job, he would be unable to do other heavy equipment work. Because of the 
difficulties he was suffering, he did not feel he would be able to continue with his work. It was Dr. Paul Schaefer's opinion that 
"time will tell" if the plaintiff will be able to continue work. 
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25 Because of his injuries, the plaintiff has found himself restricted in other daily tasks. Formerly he trapped during the 
winter season but is now unable to walk through snow and has had to give up this activity. He has also found himself restricted 
in his hobby of carpentry as he is unable to climb a ladder. 

26 The special damages claimed by the plaintiff are for loss of earnings. The plaintiffs employment with the Department of 
Public Works was not full time yearly employment. The procedure was for him to commence work around March 1st and stop 
two or three days before December 25th. In 1978 his employment would have ceased on December 23rd. The wages which 
he would have earned after his accident until December 23rd would have been $11,177.80. His 1979 wages would have been 
$12,759.60 and for the eleven working days in March of 1980 his earnings would have been $733.15 for a total of $24,670.55. 
In addition there was evidence that the plaintiff worked overtime each year. The amount of overtime paid to the person who 
replaced the plaintiff during 1978 and 1979 was $3,429.12, which I would allow as lost earnings. As indicated previously, the 
plaintiff trapped in the winter and had yearly earnings from trapping in excess of $1,000.00.1 would allow the sum of $1,000.00 
for each of the years 1978 and 1979. The amount for all lost earnings totals $30,099.67. 

27 Although the plaintiffs future insofar as his ability to continue working in his present employment is far from being 
assured, the plaintiff indicated that he would not be making any claim for loss of future earnings. In the circumstances it would 
appear that the plaintiff might have been successful in a claim under this heading, however, it is a matter which I now do not 
have to deal with. 

28 The plaintiffs claim for general damages arises under the heading of physical and mental pain and suffering endured and 
to be endured, loss of amenities and enjoyment of life. Regarding the compensation to be awarded for such a claim, Dickson 
J. in Andrews v. Grand Toy Alberta Ltd. etal., [1978] 2 S.C.R. 229, 3 C.C.L.T. 225, [1978] 1 W.W.R. 577, 83 D.L.R. (3d) 452 
at page 251 (C.C.L.T.) stated: 

But the problem here is qualitatively different from that of pecuniary losses. There is no medium of exchange for happiness. 
There is no market for expectation of life. The monetary evaluation of non-pecuniary losses is a philosophical and policy 
exercise more than a legal or logical one. The award must be fair and reasonable, fairness being gauged by earlier decisions; 
but the award must also of necessity be arbitrary or conventional. 

Money as indicated by Dickson J. is given not for recompense for a loss of something having a money value but as some 
consolation or solace for the distress that is the consequence of a loss on which no monetary value can be put. 

29 A number of cases were cited to me, prior to the decision of the Supreme Court of Canada in the Andrews case, Thornton 
et al. v. Board of School Trustees of School District No. 57 {Prince George) et al. (1978), 83 D.L.R. (3d) 480, [1978] 2 S.C.R. 
267, [1978] 1 W.W.R. 607; and Arnold et al. v. Teno et al, [1978] S.C.R. 287, 83 D.L.R. (3d) 609. Because of the decisions in 
the latter cases dealing with the quantum of damages to be awarded for non-pecuniary loss, prior cases have lost a good deal of 
significance insofar as they relate to an amount for damages. The Andrews and Thornton cases involved young men who as a 
result of injuries had been rendered quadraplegics. In the Andrews case, Dickson J., in giving judgment for the court, indicated 
that it was desirable to establish an upper limit for non-pecuniary loss in quadraplegic cases and except for exceptional cases he 
set this amount at $100,000.00. It has since been held that in assessing damages for pain and suffering and loss of amenities of 
life, one must compare the injuries sustained by the person in question and their effect on that person with the injuries sustained 
by Andrews and Thornton. Schultz v. Leeside Development Ltd. etal (1979), 90 D.L.R. (3d) 98 (B.C.C.A.). In the latter case the 
plaintiff had been rendered a paraplegic and the court was of the opinion that $85,000.00 would be the highest sum appropriate 
for non-pecuniary loss. A second case from the British Columbia Court of Appeal being Senft v. MacGregor (1979), 99 D.L.R. 
(3d) 766, (1980), 15 B.C.L.R. 76 reduced an award of $84,075.00 to $40,000.00 for non-pecuniary loss of enjoyment of life, 
pain and suffering. Unfortunately the extent of the plaintiffs injuries were not set out other than that the court indicated the 
injuries sustained would affect the plaintiffs future, both his future enjoyment of life and his future earning capacity. A third case 
from the British Columbia Court of Appeal is that of Robson v. Official Administrator, County of Caribou - Prince George et al. 
(1980), 101 D.L.R. (3d) 306, involved a twenty-four year old woman who had suffered shock, a severe head injury, respiratory 
difficulties, fractured clavicle, fractured ribs and full thickness circumferential burns to both lower limbs, involving 21% of 
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the body surface. There a jury's award of $93,400.00 for pain and suffering was held to be wholly erroneous in comparison 
with the awards in the Andrew’s and Thornton cases. Damages for pain and suffering and loss of amenities were reduced by 
the Court of Appeal to $50,000.00. 

30 In the case of Guy v. Trizec Equities Ltd. etal. (1980), 99 D.L.R. (3d) 243, (S.C.C.) the trial judge had made a global award 
for pecuniary and non-pecuniary damages which was in variance with the judgments in Andrew’s and Thornton where global 
awards were criticized. In assessing what would be a fair award for non-pecuniary loss the Supreme Court considered the injuries 
sustained by the plaintiff which were a severe ligamentous sprain in the neck, mid-back and lower back with resulting damage 
to an arm. There was recurring pain to the plaintiff and continuing wastage of his arm. Further, he was forced to retire from his 
work which gives some indication of the nature of the injury. The Supreme Court assessed the non-pecuniary loss at $40,000.00. 

31 The most recent judgment to which 1 have reference, on this particular subject matter, is the case of Fenn et al. v. City of 
Peterborough et al. (1980), 104 D.L.R. (3d) 174 where the Ontario Court of Appeal held that a woman who was permanently 
incapacitated and who suffered substantially more pain than the plaintiffs in Andrew’s, Thornton and Arnold cases, and because 
of the erosion in the value of money, should receive $125,000.00 non-pecuniary damages. I concur with the latter court that 
the inflationary influence on the value of money since the decisions by the Supreme Court should be a matter of consideration 
in awarding damages. Taking all these matters into account, 1 find an appropriate figure for pain and suffering and loss of 
amenities to be $40,000.00. 

32 A final matter asked by the plaintiff was that he be awarded interest on any damages awarded to him. As the plaintiff did 
not make any claim for interest in his statement of claim and did not cite any cases or statute which would justify an allowance 
for interest, I do not feel it appropriate to consider the question and would disallow the claim. 

33 On the question of costs, as 1 have indicated, the defendants were all represented by the same counsel who filed only one 
statement of defence. The plaintiff being successful against the defendant Hashie, shall have his costs against that defendant. 
The three successful defendants shall have their costs against the plaintiff, each being entitled to one-quarter of the costs of the 
joint defence. Keenan v. Leinster Street Baptist Church Trustees (1882), 22 N.B.R. 11 (C.A.); Clark v. Virgo (1896), 17 RR. 
260. I would further order that the plaintiff be entitled to recover from the defendant Hashie the costs which he has to pay to 
the successful defendants. Munshaw Colour Service Ltd. v. City of Vancouver & ano. [1960], 31 W.W.R. 273; Young v. World 
Newspaper Co. (1920), 17 O.W.N. 432', F.W. Pine Co. v. C.N.R. and Simmons, [1943] S.C.R. 275, [1943] 2 D.L.R. 673. 

34 The counterclaim of the defendant Hashie is dismissed and judgment shall be for the plaintiff against the defendant 
Hashie in the amount of $70,099.67. 
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